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PARTIES

The parties to this loan agreement are:

ABSA TRADING AND INVESTMENT SOLUTIONS LIMITED;

and

NELSON MANDELA BAY METROPOLITAN MUNICIPALITY.

DEFINITIONS AND INTERPRETATION

The headings to the clauses of this Agreement are for reference purposes
only and shall in no way govern or affect the interpretation of nor modify

nor amplify the terms of this Agreement nor any clause hereof.

Unless the context dictates otherwise, the words and expressions set forth
below shall bear the following meanings and cognate expressions shall

bear corresponding meanings:

«“Advance” means an advance by ATIS to the Borrower in terms

of Annexure “A”;

«Advance Date” means the 15 April 2008, or, such other date as

the Parties may agree in writing

«Advance Notice” means a notice by ATIS and the Borrower

substantially in the form of Annexure “B”;

“Agreement” means this loan agreement together with all its

annexures;

“ATIS” means ABSA Trading and Investment Solutions Limited,
a company with limited liability duly incorporated in accordance
with the laws of the Republic of South Africa with registration
number 1987/005258/06;

7ov"
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“Base Rate” means the 10 (ten) year yield curve as quoted by
BEASA at 11h00 on the Business Day immediately preceding an
Advance Date as notified by ATIS to the Borrower in an Advanced

Notice;

“Borrower” means Nelson Mandela Bay Metropolitan
Municipality, a municipality duly established in terms of the Local

Government: Municipal Structures Act 117 of 1998;

“Breakage Costs” means any loss, damage, costs and/or expenses
of any nature whatever suffered or incurred by ATIS as a result of
any cancellation of this Agreement or full or partial prepayment by
the Borrower of the Outstanding Balance prior to the Final

Repayment Date of the Loan;

“Breakage Gains” means any gains or increased receipts which
ATIS may receive as a result of any cancellation of this Agreement
or full or partial pre-payment by the Borrower of the Outstanding
Balance prior to the Final Repayment Date of the Loan;

“Business Day” means any day other than a Saturday, Sunday

or any statutory public holiday in South Africa;

“Capital Sum” means R300 000 000,00 (Three Hundred Million
Rand);

“Capital Outstanding” means at any point in time, that portion of
the Capital Sum which has been advanced to, but has not yet been

repaid by, the Borrower to ATIS;

“Change in Law” means any implementation, introduction,
abolition, withdrawal or variation of any applicable laws,
published practice, concession, official directive, ruling request,
notice, announcement (including, but not limited to, any budget

speech), guideline by any government entity (whether or not
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having the force of law) or any change in interpretation, or the
introduction or making of any new or further interpretation, or any
new or different competent authority or compliance with any new
or different request or direction (in each case, whether or not

having the force of law) from any government entity;

2.2.14 “Dispose” means any sale, transfer, cession, assignment, lease,
alienation,  donation,  renunciation, surrender,  waiver,

relinquishment, exchange or any other disposal,

2.2.15 “Effective Date” means the first Business Day after the date on

which all the Suspensive Conditions are fulfilled or waived;

2.2.16 “Event of Default” means any event of default stipulated in clause
15 below;

2217 “Final Repayment Date” means 31 December 2017;

2.2.18 “Interest Periods” means each interest period referred to in

clause 8.1 below;

22.19 “Interest Rate” means the sum of the Base Rate and the Margin
nominal annual compounded semi annually on the last days of
June and December each year and bank costs as at the Signature
Date;

2.2.20 “Loan Term” means the period of 10 (ten) years commencing on

the date of the first Advance,
2221 “Margin” means 0.5% (fifty basis points);

2.2.22 “Material Adverse Effect” means, in relation to the Borrower, an
event and/or circumstance which affects the business operations,
property, condition (financial or otherwise) or prospects of the

Borrower, and which materially impairs the ability of the Borrower

5 \ @
7O
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to perform any of its present or future obligations to any of its

creditors;

2223 “Outstanding Balance” means at any point in time, the total
amount owing by the Borrower to ATIS in terms of this
Agreement including the Capital Outstanding, plus any Interest
accrued and including Penalty Interest and any interest accrued on
any Penalty Interest, plus any fees and other costs (including any

Breakage Costs) owing by the Borrower to ATIS;

22.24 “Payment Date” means last day of June and December of each
year;
22.25 “Penalty Rate” means the Interest Rate plus 2% per annum

(nominal annual compounded semi-annually on the last day of

June and December of each year);

2.2.26 “Repayment Date” means the earlier of —
2.2.26.1 the date set out in the applicable Repayment Schedule; or
2.2.26.2 the date of receipt of a written notice from ATIS to the

Borrower demanding repayment of all or any part of the
Outstanding Balance on or after the occurrence of any

Event of Default;

2227 “Signature Date” means the date of signature of this Agreement
by the signatory which signs it last;

2.2.28 “Suspensive Conditions” means the suspensive conditions set out

in clause 4 below;

2229 “Tax” means any tax, duty, surcharge, levy or imposition of any
nature whatsoever and any penalties or interest payable in respect
thereof, which may be lawfully imposed under the laws of the
Republic of South Africa.

i
O~
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2.3 Unless inconsistent with the context or save where the contrary is
expressly indicated:

231 if any provision in a definition is a substantive provision conferring

rights or imposing obligations on any Party, notwithstanding that it
appears only in this interpretation clause, effect shall be given to it

as if it were a substantive provision of this Agreement;

232 when any number of days is prescribed in this Agreement, same
shall be reckoned inclusively of the first and exclusively of the last
day unless the last day falls on a day which is not a Business Day,
in which case the last day shall be the next succeeding Business

Day;

233 in the event that the day for payment of any amount due in terms of
this Agreement should fall on a day which is not a Business Day,
the relevant day for payment shall be the immediately preceding

Business Day;

234 in the event that the day for performance of any obligation to be
performed in terms of this Agreement should fall on a day which is
not a Business Day, the relevant day for performance shall be the

next succeeding Business Day;

235 any reference in this Agreement to an enactment is to that
enactment as at the Signature Date and as amended or re-enacted

from time to time;

2.3.6 any reference in this Agreement to this Agreement or any other
agreement or document shall be construed as a reference to this
Agreement or, as the case may be, such other agreement or

document as same may have been, or may from time to time be,

hd

amended, varied, novated or supplemented;
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23.7 no provision of this Agreement constitutes a stipulation for the

“" benefit of any person who is not a Party to this Agreement;

2.3.8 references to day/s, month/s or year/s shall be construed as

Gregorian calendar day/s, month/s or year/s;

239 a reference to a Party includes that Party’s successors-in-title and

permitted assigns;

2.3.10 a time of day shall be construed as a reference to Johannesburg,

— South Affica time;

24 Unless inconsistent with the context, an expression which denotes:
24.1 any one gender includes the other genders;

2.4.2 a natural person includes an artificial person and vice versa; and
243 the singular includes the plural and vice versa.

o 2.5 The Schedules to this Agreement form an integral part hereof and words
and expressions defined in this Agreement shall bear, unless the context
- otherwise requires, the same meaning in such Schedules. To the extent
that there is any conflict between the Schedules to this Agreement and the
provisions of this Agreement, the provisions of this Agreement shall

prevail.

2.6 Where any term is defined within the context of any particular clause in
— this Agreement, the term so defined, unless it is clear from the clause in
question that the term so defined has limited application to the relevant
|~ clause, shall bear the same meaning as ascribed to it for all purposes in
terms of this Agreement, notwithstanding that that term has not been

- defined in this interpretation clause.

o
: v Oy
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The rule of construction that, in the event of ambiguity, the contract shall
be interpreted against the Party responsible for the drafting thereof, shall
not apply in the interpretation of this Agreement.

The expiration or termination of this Agreement shall not affect such of
the provisions of this Agreement as expressly provide that they will
operate after any such expiration or termination or which of necessity
must continue to have effect after such expiration or termination,
notwithstanding that the clauses themselves do not expressly provide for

this.

The use of any expression in this Agreement covering a process available
under South African Law such as winding-up (without limitation eiusdem
generis) shall, if any of the Parties to this Agreement is subject to the Law
of any other jurisdiction, be construed as including any equivalent or

analogous proceedings under the Law of such other jurisdiction.

INTRODUCTION

ATIS responded to the Borrower’s request for proposal from various
financial institutions (including ATIS) under tender document number
NMBMM Proposal reference number 383, issued on 13 December 2006,
in respect of the provision of funding to the Borrower in the amount of the
Capital Sum in order to fund the Borrower’s proposed electrical
infrastructure expansion requirements in its municipal area of supply over

the next three (3) years.
ATIS wishes to lend and the Borrower wishes to borrow the Capital Sum;

The Parties wish to record the terms of such loan in writing.
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THE PARTIES ACCORDINGLY AGREE AS FOLLOWS:
4 SUSPENSIVE CONDITIONS

4.1 This Agreement (other than clauses 1, 2, 3 this clause 4, and 18 to 21 (both
inclusive) (collectively, the “Effective Provisions”), by which Effective
Provisions the Parties shall be bound with effect from the Signature Date)
is subject to fulfilment of the following suspensive conditions on or

before10 Business Days after the Signature Date

4.1.1 . receipt by ATIS of a certified copy of a municipal council
resolution of the Borrower, signed by the Municipal Manager

and/or such other authorised representative/s of the Borrower:

41.1.1 approving the terms of this Agreement, which Agreement
must be initialled by the Municipal Manager and/or such
other authorised representative/s of the relevant municipal
council of the Borrower, with specific mention of the

Capital Sum,;

41.1.2 confirming authority of any specified person or persons to
negotiate, conclude this Agreement and sign and/or
despatch all documents and notices to be signed and/or

despatched by the Borrower in terms of this Agreement;

4.1.2 receipt by ATIS of a certified copy of the annual audited financial
statements of the Borrower for the financial years ended on the last

day of June 2006 and June 2007;

4.1.3 receipt by ATIS of a legal opinion from the attorneys of the
Borrower to the effect that, inter alia, the Borrower will not
contravene the provisions of the Local Government: Municipal
Finance Management Act No. 56 of 2003 (“MFMA”) or any other

applicable laws by executing and implementing this Agreement;

f
) Ou-
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4.1.4 the Borrower obtains such approvals as are required in terms of the
MFMA and/or any other regulatory approvals as may be necessary
in terms of any other applicable law for the implementation of the

transactions which are the subject matter of this Agreement.

4.2 Each party shall use reasonable endeavours to procure the fulfilment of the

Suspensive Conditions.

4.3 If the Suspensive Conditions set out above are not fulfilled or waived
within the period specified in clause 4.1 or, by any extended date for
fulfilment thereof as may be agreed to in writing by ATIS and the
Borrower, the Provisions of this Agreement shall not come into force and
effect other than those contained in the Effective Provisions which are
binding from the Signature Date and ATIS and the Borrower shall be
restored as near as may be reasonably possible, to the position in which
they would have been had this Agreement not been entered into. No Party
shall have any claim against the other as a result of the failure of the

Agreement coming into effect.

44 The Parties acknowledge that the Suspensive conditions set out above
have been incorporated in this Agreement for the benefit of ATIS and may
be waived by ATIS in its sole discretion and subject to such conditions as

it may stipulate.

4.5 The fulfilment or waiver of the Suspensive Conditions set out above shall
be evidenced by way of a written communication by ATIS to the borrower
advising that same are considered fulfilled or the requirement for the

fulfilment thereof or part thereof is waived.
5 WARRANTIES AND REPRESENTATIONS

5.1 The Borrower hereby makes the following representations and warranties

to ATIS on each Signature Date and Advance Date, the Borrower

B) w

" Oug

represents and warrants, to ATIS that:
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it has full power to enter into and perform its obligations in terms
of this Agreement and has taken all necessary actions to authorise
the borrowing hereunder and that the borrowing of the Capital Sum
would not cause any borrowing limit binding on the Borrower to

be exceeded;

this Agreement constitutes a legal, valid, binding and enforceable
document and entry into and performance of this Agreement and

the transactions contemplated hereby do not conflict with:

(and the conclusion and implementation of this Agreement
will not contravene) any law or regulation or any official or

judicial order; or

any agreement or document to which the Borrower is a
party or which is binding upon it or any of its assets, nor
results in the creation or imposition of any security on any
of its assets pursuant to the provisions of any such

agreement or document;

it is not a party to any agreement which has, or which is to the
knowledge of the Borrower likely to have, a Material Adverse
Effect;

it has good title to all its assets and has not sold, or otherwise
Disposed of, or encumbered such assets in any way likely to result
in the Borrower failing to meet its repayment obligations in terms
of this Agreement, save as reflected in its financial statements for
the financial years ended on the last day of June 2006 and June

2007 or other than in the ordinary course of business;

there has been no change in the financial condition of the Borrower

since publication of the audited annual financial statements of the

&
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Borrower for the financial year ended on the last day of June 2007

which would or is likely to have a Material Adverse Effect;

it is not in wilful default in respect of any of its obligations arising

from other borrowed monies in excess of R500 000;

its obligations hereunder rank and will rank at least pari passu with
all the Borrower’s other present and future obligations in relation

to any indebtedness;

the economic lifespan of the assets to be financed shall be equal to,

or exceed, the Loan Term;
this long-term debt is consistent with its capital budget.

ATIS has entered into this Agreement on the strength of, and relying on,
the warranties and representations, each of which shall be deemed to be a
separate warranty and representation given without prejudice to any other
warranty and representation and deemed to be a material warranty and

representation inducing ATIS to enter into this Agreement.

ADVANCE OF THE LOAN

The Parties agree that ATIS shall make the Advance to the Borrower on
the Advance Date in accordance with this Agreement read together with

Annexure A.

ATIS shall upon making the Advance provide the Borrower with a written
notice of Advance and a repayment schedule in respect of thereof which

Repayment schedule shall form part of this Agreement.
Financial Covenants
The Borrower shall ensure that during the Loan Term:

it’s financing costs ratio shall not exceed 10% (ten percent)

of operating expenditure;

w
A
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the debtors’ collection rate shall not be lower than 85%

(eighty five percent) of outstanding 60 day or less accounts;

the ratio of its consumer debtor movements shall not

exceed 15% year on year; and

The Financial Covenants set out in clauses 6.3.1.1 to 6.3.1.3 (both
inclusive) shall be tested by reference to each of the latest audited

financial statements of the Borrower.

REPAYMENT

Subject to clause 13 (Prepayment) repayment of the Outstanding Balance
shall be made on the applicable Repayment Dates specified in each
Repayment Schedule which shall be Annexure B;

All payments due by the Borrower in terms of this Agreement will be
made by the Borrower to ATIS before or on the relevant due date, in the
currency of the Republic of South Africa, free of exchange or other

deductions.

Where any payment to be made by the Borrower in terms of this
Agreement is due on a date which is not a Business Day, then such
payment shall become due and payable on the first Business Day

following such date.

All payments to be made by the Borrower in terms of this Agreement shall
be made by an electronic transfer of funds into a bank account notified to
the Borrower at least 5 (five) days prior to the date on which such payment

is due to be made.

The Borrower may not raise any claim, counter-claim, dispute or
arbitration proceedings as a reason for deferring payment and the

Borrower may not withhold any payment or set-off any claim or

B o

M |
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counterclaim which it may wish to raise against any amount payable to
ATIS.

The Borrower may not redraw any part of the Capital Sum which is

repaid.

The full Outstanding Balance shall have been paid and all the obligations
of the Borrower under this Agreement shall have been performed in full

by the Final Repayment Date.

If the Borrower fails to pay on the due date any amount falling due or
payable to ATIS under or arising from this Agreement then, without
prejudice to such other rights as may accrue to ATIS consequent upon
such failure, each such overdue amount shall bear interest at the Penalty
Rate from the due date to date of payment. Any interest accruing under
this clause shall be immediately payable by the Borrower on demand by
ATIS.

Interest arising in terms of clause 7.8 (if unpaid) will be compounded with
the overdue amount at the end of each Interest Period applicable to that

overdue amount but will remain immediately due and payable.

INTEREST

Interest shall be calculated daily on the Outstanding Balance during

successive Interest Periods. Each Interest Period shall -

the Borrower has initially selected a Fixed Interest Rate for the
computation of interest on the Loan. The Borrower shall be
entitled during any subsequent Interest Period to elect by written
notice to ATIS (the "Election Notice") that the alternative option in
respect of interest computation shall henceforth apply to such
advance. For the sake of clarity the Borrower shall be entitled to

alternate between a Fixed Interest Rate or a Floating Interest Rate

e
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in respect of each Interest Period provided it has given the Election

Notice;

8.1.2 be of six months duration ending on the last day of June and the

last day of December or shorter if the Advance Date is less than 6

(six) months before the next June or December, as the case may

be;

8.1.3 commence on the day immediately succeeding the last day of the

previous Interest Period;

8.14 provided that, notwithstanding the aforegoing, the last Interest

Period shall terminate on the Repayment Date.

8.2 Interest shall, subject to clause 7 (Repayment) accrue on the amount of

such Advance for each Interest Period at the Interest Rate applicable to

such Advance specified in the Advance Notice.

9 GENERAL PROVISIONS APPLICABLE TO PAYMENTS

9.1 The Borrower shall pay all amounts payable by it to ATIS in terms of this

Agreement without any set-off, withholding or deduction of any nature in
the currency of the Republic of South Africa into the following bank

account (or such other bank account as ATIS may, on not less than two

days written notice, stipulate) -

Bank Absa Bank Ltd
Name of Account Holder Absa Trading and Investment
Solutions Limited
Account Number 40 5830 6379
Branch Absa Towers North
Branch Code 630305
9.2 Each payment received by ATIS from the Borrower shall be appropriated

firstly toward costs, then towards interest and then towards the Capital

Outstanding.

@m'
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PREPAYMENT / EARLY REPAYMENT

The Borrower may repay the outstanding Capital amount prior to the
agreed date(s) subject to 6 (six) months prior written notice of its intention
to do so to ATIS; provided that the Borrower/ATIS shall make payment of
Breakage Costs/Breakage Gains (if any) and accrued Interest then due and
payable by the Borrower in respect of the amount to be prepaid under this

Agreement;

In the event of any prepayment of the drawn part of the Capital Sum in
whole or in part, by the Borrower for whatever reason, the repayment of
Capital Outstanding and payment of Interest as set out in Annexure B shall
be adjusted accordingly to take into account such prepayment, and ATIS
shall promptly furnish the Borrower with a copy of such adjusted
Annexure B. "

UNDERTAKINGS

The Borrower undertakes that it shall:

not encumber its cash flows or income in favour of, nor utilize the
same to pay any of, its current or subsequent creditors in respect of

such cash flows, other than in the ordinary course of business;

furnish ATIS with its audited annual financial statements to ATIS
as soon as they are available, but not later than 180 days after the

date of its financial year end;

not give subsequent creditors preferential creditor status, without
the prior written consent of ATIS which consent shall not be

unreasonably withheld or delayed;

not ring-fence or cede any income stream on which it relies upon

to fulfil its repayment obligations in terms of this Agreement,

b

5 W
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without ATIS’s prior written approval, which consent shall not be

unreasonably withheld or delayed;

11.1.5 furnish ATIS with such financial information as may be reasonably
requested by ATIS from time to time on 10 (ten) days’ notice from
ATIS;

11.1.6 not cede any of its rights or delegate any of its obligations in terms

hereof to another person without the prior written approval of
ATIS which approval shall not be unreasonably withheld or
delayed;

11.1.7 immediately notify ATIS of any statutory change to the functions,
powers, duties, rights or obligations of the Borrower which may
have a Material Adverse Effect on the Borrower’s ability to meet

its obligations under this Agreement:

11.2 In the event of the Borrower requiring the written consent or approval of

ATIS before it can pursue a certain course of action, ATIS undertakes:

11.2.1 that it shall not unreasonably withhold such consent or approval,
and
11.2.2 that it shall provide the Borrower with its written response within

30 (thirty) days from the date on which it received such request.
12 CERTIFICATE

A certificate by any Director of ATIS (whose appointment as such need not be
proved) showing the Outstanding Balance and/or any other amount due and

owing by the Borrower to ATIS at any given time as a result of:
12.1 termination in terms of any relevant clause of this Agreement;

12.2 any increase or decrease in interest payable in terms of clause 11; and

8 5

-

12.3 any Event of Default in terms of clause 19, ‘@\
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shall be prima facie proof of the facts stated therein for the purposes of all
legal proceedings including provisional sentence or summary judgment

against the Borrower.
INDEPENDENT ADVICE

The Borrower acknowledges that it has been free to secure independent legal
and/or other advice as to the nature and effect of all the provisions of this
agreement and that it has either taken such independent legal and/or other advice

or dispensed with the necessity of doing so.
CESSION

ATIS shall be entitled subject to the provisions of the Muncipal Finance
Management Act, but otherwise without the Borrower's prior written
consent, to cede, delegate or assign all or any of its rights and/or
obligations under this agreement either absolutely or as collateral security
to any third party, and on any such cession, assignment and/or delegation
taking place, the Borrower shall, if so required by any cessionary, make all
payments (the right to receive which have been ceded) to such cessionary.
The consent of the Borrower shall not be required in respect of any
cession, assignment and/or delegation in terms of this clause 14.1 merely
on the premise that such cession, assignment and/or delegation would
result in a splitting of claims to which the Borrower hereby irrevocably
consents. ATIS shall notify the Borrower of any cession referred to in

this clause 14.1

The Borrower shall not be entitled to cede, assign, delegate or otherwise
transfer any of its rights or obligations under this Agreement to any third

party, save with prior written consent of ATIS.
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15 EVENTS OF DEFAULT

An Event of Default shall occur if any one of the following events (each of which

shall be severable and distinct from the others) occurs:

15.1 the Borrower fails to pay any amount due in terms of this Agreement on

the due date thereof; or

15.2 the Borrower breaches any undertaking given in terms of this Agreement;
or
15.3 renders any representation or warranty made in terms of this Agreement

untrue and/or incorrect; or

154 the Borrower is unable, or ceases for any reason whatsoever, to render the
municipal services for which it was established in the ordinary or regular

manner, or

15.5 any event or series of events occurs which, in the reasonable opinion of

ATIS, may have a Material Adverse Effect; or

15.6 any judgment of any court or arbitration order is granted against the
Borrower in respect of any debt, and the Borrower fails within 14
(fourteen) days after the date of such judgment or order either to satisfy
same or to take steps, and thereafter actively pursue such steps, to appeal
or set aside such judgment and/or the event of such steps being

unsuccessful, the Borrower fails to make immediate payment thereof; or

15.7 any property of the Borrower the net asset value of which exceeds
R100 000 .00 (Hundred Thousand Rand) in aggregate being attached in
execution for any debt and steps are not taken timeously to lift such

attachment; or

15.8 the Borrower having made any materially incorrect or untrue statement or
representation in connection with this Agreement or its financial affairs or

any particulars thereof and such statement or representation has not been
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remedied within 14 (fourteen) days after delivery to the Borrower of a

written notice requiring such remedy; or

15.9 the Borrower defaulting on any of its obligations in terms of this
Agreement or any other agreement with other financial institutions or

creditors; or

15.10 the Borrower defaulting on any of its obligations in terms of any other
agreement with other financial institutions or creditors and such default

has a Material Adverse Effect,

then, and in any such Event of Default, ATIS shall be entitled, without prejudice to
any other rights which it may have in law, to claim immediate repayment of the
Outstanding Balance then owing by the Borrower to ATIS, including the Breakage
Costs (if the Borrower agreed to the Fixed Rate), less any Decreased Costs and any
Breakage Gains, notwithstanding that the due date for payment of such amount has

not yet arrived.

16 INCREASED COSTS

16.1 ~ If by reason of:
16.1.1 any Change in Law; and/or
16.1.2 any directive, requirement, request or guideline, (whether or not

having the force of law) or change in the interpretation of any
directive, requirement, request or guidance now existing of the
South African Reserve Bank or any other fiscal, monetary,
regulatory or other authority in South Africa; and/or

16.1.3 any change in banking practice required by any directive,

requirement, request or guideline, as it affects or is applied

b

&

f

generally by financial institutions; and/or
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16.1.4 a requirement or a request by any statutory or monetary authority,
to pay Taxes or other amounts whatsoever or to maintain special
deposits or reserve assets in addition to those existing at the

Signature Date; and/or

16.1.5 any compliance by ATIS with any additional reserve cash ratio,
special deposit or liquidity requirements (or any other similar

requirements) in respect of this Agreement; and/or

16.1.6 any compliance by ATIS with any capital adequacy or similar
requirements howsoever arising, including as a result of an
increase in the amount of the capital to be allocated to the amount
advanced under this Agreement or of a change of weighting of the

commitment under this Agreement; and/or
16.1.7 any liability arises to pay Taxes,

there are any Increased Costs, then the Borrower shall forthwith on
demand pay ATIS the amount of any Increased Costs incurred by
ATIS determined with effect from the date of such change to

compensate ATIS for such Increased Costs

16.2 ATIS shall provide the Borrower with such reasonable details as to how
such Increased Cost has been suffered, provided that it shall not be under
any obligation under this clause 16 to disclose any information relating to
its affairs or to that of any financier, which it in its sole and absolute
discretion determines is confidential, commercially sensitive or the
disclosure of which would be confrary to any of its or such financier’s
usual policies and no failure to disclose any such information shall limit its

rights hereunder.

16.3 The Borrower shall be entitled to require such Increased Costs to be
verified by an independent auditor agreed upon by ATIS and the Borrower
and the cost thereof shall be borne and paid by the Borrower if such

verification indicates that ATIS’s calculations are within 7.5% (seve

%
P

e e e e e



114181

16.4

16.5

16.6

16.7

Page 23
Signature Version

point five percent) of the independent auditor's calculations. If such
verification indicates that ATIS’s calculations differ from the independent
auditor's calculations by more than 7.5% (seven point five percent), the
costs of the independent auditor shall be borne and paid by ATIS. The
independent auditor shall act as an expert (including in determining
liability for its costs) and not as an arbitrator and its decision shall be final

and binding upon the Parties.

If and to the extent that there is an Increased Cost to be paid by the
Borrower under clause 16.1 above, subject to the Borrower having paid to
ATIS the Increased Costs incurred from due date to date of payment, the
Borrower shall, on not less than 5 (five) Business Days’ prior notice to
ATIS be entitled to terminate this Agreement and prepay the Facilities
Outstandings (including Breakage Costs/less any Breakage Gains (if any))
provided that such notice shall be given within 15 (fifteen) Business Days
from the latter of the date of demand by ATIS for payment of the
Increased Costs or the date of the independent auditor’s written decision
as contemplated in clause 16.3 above, if the matter is referred to the

independent auditor in terms of clause 16.3.

The Parties’ rights, benefits and obligations arising from the provisions of
this clause 16 in respect of any liability to pay Taxes shall survive the
expiry by effluxion of time or earlier termination of this Agreement for
any reason and shall be enforceable by any Party, its successors and

assignees.

For the sake of clarity it is recorded that clause 16.1 shall not apply to any
Increased Cost attributable to any change in the rate of tax on the overall

net income of ATIS.

In the event that there is any reduction in costs to or an increase in the
after tax return on capital or regulatory capital advanced by ATIS as a
result of any of the events referred to in this clause 16, ATIS shall, upon

proof being provided by the Borrower of the existence and amount of such

B a0
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reduction, pay to the Borrower the amount of such reduced costs saved by

ATIS.
17 DISPUTE
17.1 Save in respect of those provisions of this Agreement which provide for

their own remedies which would be incompatible with arbitration, a

dispute which arises in regard to:

‘

17.1.1 the interpretation of; or

17.1.2 the carrying into effect of; or

17.1.3 the rights and obligations of any party arising from; or

17.1.4 the termination or purported termination of or arising from the

termination of} or
17.1.5 the rectification or proposed rectification of,

this Agreement, or out of or pursuant to this Agreement (other than where
an interdict is sought or urgent relief may be obtained from a court of
competent jurisdiction) shall be submitted to and decided by arbitration in
accordance with the Rules of and by an arbitrator or arbitrators appointed
by, the Arbitration Foundation of South Africa.

17.2 Save to the extent than otherwise expressly agreed by the parties in

writing:

17.2.1 the arbitration proceedings shall be held at Port Elizabeth,
Republic of South Africa and shall be conducted under the rules of
the Arbitration Foundation of South Africa (the Rules);

17.2.2 the arbitration proceedings shall be conducted as expeditiously as
possible but the time periods provided for in section 23 (A) of the
Arbitration Act 42 of 1965 (as amended) (the Arbitration Act) shall

not apply thereto;

P
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17.2.3 the arbitrator shall be entitled to determine his own jurisdiction and
shall be entitled to mero moto raise and decide matters mutatis
mutandis as if the dispute was being heard before a judge in the
High Court of South Africa;

17.2.4 pending the arbitrator's award of costs each party shall contribute

towards the arbitrator's fees and charges in equal proportions; and

17.2.5 the award of the arbitrator shall be subject to appeal in accordance
with the Rules, which appeal shall be heard at Port Elizabeth,
Republic of South Africa. The provisions of 17.2.1 and 17.2.4

above shall apply mutatis mutandis to the appeal.

17.3 The provisions of this clause 17 shall prevail to the extent of there being

any conflict between the Rules and this clause 17.

17.4 Subject to the other provisions of this clause 17, the arbitration
proceedings, including appeals, contemplated herein shall be held in
accordance with the provisions of the Arbitration Act or any replacement

statute.
17.5 The provisions of this clause 17:

17.5.1 constitute an irrevocable consent by the parties to the arbitration
proceedings contemplated in terms hereof and neither of the
Parties shall be entitled to withdraw from the provisions of this
clause 17 or claim at any such proceedings that it is not bound

thereby or such proceedings;

17.5.2 are severable from the rest of the Agreerhent and shall remain in
effect despite the termination, cancellation, invalidity or alleged

invalidity of the Agreement for any reason whatsoever.

17.6 Subject only to the Rules and the remaining provisions of this clause 17, a

Party shall, in any arbitration proceedings pursuant to this Agreement, be
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entitled to raise such counterclaims as it would ordinarily be entitled to

raise.

Nothing in this clause 17 shall preclude either Party from seeking interim
and/or urgent relief or the enforcement of any award, which has become

final and binding, from a court of competent jurisdiction.

DOMICILIUM AND NOTICES

The Parties choose the following addresses as their respective addresses in
respect of all correspondence between the Parties regarding this

Agreement, domicile for the service of summons and execution:

ATIS Limited

3rd Floor West

Absa Towers North

180 Commissioner Street
Johannesburg

2001

Telephone No: 011 350 7724
Facsimile No: 011 350 7471
Attention: Sutha Naidoo

the Borrower

Office of the Municipal Manager

City Hall

Govan Mbeki Avenue

PORT ELIZABETH

Telephone No: (041) 506 3208

Facsimile No: (041) 506 3424

Attention: Mr John Graham Richards

Either Party may change its domicile by written notice to the other Party
with effect from the date of receipt or deemed receipt by the latter of such
notice. A domicile may not be a post box number or a poste restante, but

will always be a physical address.

Any notice or communication required or permitted to be given in terms of
this Agreement shall be valid and effective only if in writing. /@
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Any notice, demand or other communication in terms hereof properly
addressed by either Party to the other Party at the latter’s domicile for the
time being and sent by prepaid registered post shall be deemed to be
received by the latter on the 10™ (tenth) day following the date of posting
thereof. This provision shall not be construed as precluding the utilisation
of other means and methods, including telefax, for the transmission or
delivery of notices, acceptances, demands and other communications, and
shall, where applicable, be deemed to have been received on the day of

delivery or telefax transmission, as the case may be.

Notwithstanding anything to the contrary herein contained a written notice
or communication actually received by a Party shall be an adequate
written notice or communication to it, notwithstanding that it was not sent

to or delivered at its chosen domicile,

Notwithstanding the termination of this Agreement, the chosen domicile,
as set out in this clause, will remain of full force and effect for the purpose

of enforcing any rights that a Party may have.
MISCELLANEOUS
No waiver

No waiver by a Party of any breach, failure or default in performance by
the other Party, and no failure, refusal or neglect by a Party to exercise
any right hereunder or to insist upon strict compliance with or
performance of the other Party’s obligations under this Agreement, shall
constitute a waiver of the provisions of this Agreement and a Party may
at any time require strict compliance with the provisions of this

Agreement.

Formalities

This Agreement will only be valid and binding once it has been

signed by and on behalf of all the Parties,
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19.2.2

No amendment, consensual cancellation or other  modification
of this Agreement, including this clause, shall be valid or binding
on a Party unless reduced to writing and signed on behalf of all
Parties hereto.

19.3 Governing law and Jurisdiction

19.3.1

19.3.2

19.4 Costs

This Agreement shall be governed in all respects by and shall be
interpreted in accordance with the laws of the Republic of South
Afica.

The Parties hereby consent and submit to the jurisdiction of any
High Court of South Africa in respect of all proceedings connected
with this Agreement, notwithstanding the value of the claim or the

matter in dispute.

Each party shall bear and pay its own costs of and incidental to, the

negotiation, drafting, preparation and signature of this agreement. The

Borrower shall be liable for and pay all costs, on the scale as between an

attorney and his own client, arising out of or in connection with any

demand or legal proceedings by ATIS for the recovery of any amount

owing in terms hereof, including (without any limitation) tracing fees,

collection commission and disbursements.

SIGNED at J/m/mlm(é on this day of /j//f /< 2008.

‘ i

tami;e Lo Gpong <
~ C(’ }‘ull Names B/IK :/{/ﬁrwrcs ez dCx .

Identity No: seoliJ50n(, 0%% Identity No: £ fo %o s /&S0 &S
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For and on behalf of ATIS Ltd, who warrants that s/he is duly authorised thereto

AS WITNESSES

SIGNED at @L&E%Lh Z_S- day of w’

BLaph O@TA\J\«

For and on behalf of Nelson Mandela Bay Metro Municipality, who warrants that s’he is duly
authorised thereto

Full Names Jehn Gredvann Richarcle. Fan Names

As. wdness

Identity No: 5202 14805088 Identity No.

AS WITNESSES

,/J, ez

&’)
A
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ANNEXURE A
ADVANCE SCHEDULE

Advance Notice

The ATIS shall have received the Advance Notice in respect of the Advance in

accordance with this agreement.
Indicative Advance Date

The Borrower may after the Advance Date drawdown against the Capital Sum to
be Advanced by ATIS. The indicative advance date is 15 April 2008 , or, such

other date as the Parties may agree in writing,
Commitment fees

No commitment fees shall be payable by the Borrower on any Capital Sum or

portion thereof not drawn-down by the Borrower under this Agreement.
No Default and/or Material Adverse Effect

On both the date of the Advance Notice and the Advance Date, an Event of
Default and/or Material Adverse Effect shall not have occurred, be continuing or,
in the opinion of the ATIS, is likely to occur as a result of making such an

Advance.
Warranties and Representations

On both the date of the Advance Notice and the Advance Date the warranties and
representations made in clause 5 of this agreement shall be true and accurate in al]

material respects.
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ANNEXURE B
FORM OF ADVANCED NOTICE
TO BE PUT ON A LETTERHEAD OF ATIS

To:

ADVANCE TO
1. All terms defined in the Loan Agreement between ATIS Limited ("ATIS") and Nelson

Mandela Metro Municipality ("the Borrower") shall apply to this letter unless the
contrary appears.

2. All terms defined in the Loan Agreement between ATIS Limited (“ATIS”) and Nelson
Mandela Metro Municipality (“the Borrower”) shall apply to this letter unless the
contrary appears,

3. The Borrower is hereby notified of an Advance in terms of Annexure “A” to the bank
account specified therein.

4. Repayment shall occur according to the schedule attached hereto which schedule shall
form a Supplemental Schedule B to the Agreement.

Yours faithfully

For and on behalf of ATIS

W
e |

p/4



