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BANKING SERVICES AGREEMENT
between

THE STANDARD BANK OF SOUTH AFRICA LIMITED

a public company registered in the Republic of South Africa,
with Registration No.1962/000738/06,
herein represented by Karin Sue Mathebula,
she being duly authorised hereto

(hereinafter referred to as the "Standard Bank")

and

the nelson mandela bay metropolitan municipality

a municipality established under the Municipal Structures Act,
Act Number: 117 of 1998 (as
amended) of the Republic of South Africa,
herein represented by Adv John Graham Richards,

in his capacity as Municipal Manager

(hereinafter referred to as the "NMBMM")

STANDARD TERMS AND CONDITIONS FOR SUPPORT SERVICES set NameOfContract 
STANDARD TERMS AND CONDITIONS FOR SUPPORT SERVICES
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preamble
whereas

A
In response to a competitive Bid Notice No. 2157/2006, for the provision of Banking Services, Standard Bank submitted a Proposal, wherein Standard Bank has:

(1)
confirmed that it has the technical capabilities and the human resources  to address the NMBMM's most complex banking requirements; and that it will provide the NMBMM with quality products and services and ensure that its approach will be flexible and solutions-driven;

(2)
confirmed that it is committed to being a value-adding partner in terms of an ongoing partnership that goes beyond just banking;
(3)
recognised the necessity to aim at boosting the NMBMM's productivity.

B
On the basis of the Proposal submitted by Standard Bank, NMBMM is willing to appoint Standard Bank to handle the NMBMM's banking services for a five (5) year period commencing 1 July 2007, and Standard Bank confirms that it is willing and able to accept such appointment in order to duly supply a total banking service on a pro-active basis as envisaged in preamble paragraph A, in accordance with the Proposal as read in conjunction with the provisions of the Bid Notice.

1. DEFINITIONS

1.1 The headings to the clauses, schedules and annexures of this Agreement are for reference purposes only and shall in no way govern or affect the interpretation of nor modify nor amplify the terms of the Agreement nor any clause, schedule or annexure thereof.

1.2 Unless the context indicates otherwise, the words and expressions set out below shall bear the following meanings and cognate expressions shall bear corresponding meanings:

1.2.1 “Agreement” means the agreement as set out in this document together with any annexure hereto, as also the Bid Notice, the Proposal, the  LOA  and the Product Terms and Conditions, all of which documents are deemed to be incorporated in this Agreement;

1.2.2 “Bid Notice ” means the Competitive Bid Notice No. 2157/2006, being the formal written invitation issued by the NMBMM inviting registered banks to submit proposals to the NMBMM in respect of the appointment as the NMBMM Banker; 
1.2.3 “Business Day” means Monday to Friday between the hours of 08:00 to 16:30, excluding Saturdays, Sundays or a day which from time to time is proclaimed public holiday in South Africa, 
1.2.4 “Confidential Information” means information defined as such in 15 below;

1.2.5 “Contact Person” means the relevant person(s) appointed by Standard Bank and the NMBMM from time to time, to oversee the execution of this Agreement and whose name(s) will be notified to the other Party in writing;
1.2.6 “CPIX” means the weighted average Consumer Price Index excluding interest rates on mortgage bonds, as determined by Statistics South Africa from time to time, for a period of twelve months immediately preceding the effective date for the increase of the Fees;

1.2.7 “Disclosing Party” means the Party that discloses its Confidential Information to the other Party in terms of this Agreement;

1.2.8 “Effective Date” means the 1st July 2007;

1.2.9 “Fees” means the consideration that the NMBMM shall pay to Standard Bank for the rendering of the Services, which shall be computed as set out in the Proposal;

1.2.10 “Intellectual Property” means all intellectual property rights, whether or not registerable, including but not limited to copyright, patents, proprietary material, trademarks, design, know-how, trade secrets, new proprietary and secret concepts, methods, techniques, processes, adaptations, ideas, technical specifications and testing methods;

1.2.11 “Invoice” means the original tax invoice in the form of a monthly bank statement prepared by Standard Bank reflecting the consideration (or the adjusted consideration (if any)) owing by the NMBMM to Standard Bank and which conforms to the provisions of the VAT Act;

1.2.12 “LOA” means the letter of acceptance in terms of which the NMBMM advised Standard Bank of its appointment, subject to the conclusion of this Agreement;

1.2.13 “Nominated Bank Account” means the NMBMM’s bank account held at Standard Bank’s branch office and notified by the NMBMM to Standard Bank in writing as the account that Standard Bank must debit for the payment of monthly Fees;

1.2.14 “Parties” means Standard Bank and the NMBMM and “a Party” shall as the context requires, be either of them;

1.2.15 “Prime Rate” means the publicly quoted variable basic rate of interest per annum, compounded monthly in arrears, ruling rate from time to time at which Standard Bank lends on overdraft, such rate to be calculated on the basis of a 365 (three hundred and sixty five) day year, irrespective of the fact that the applicable year may be a leap year, and such rate to be proved prima facie by means of a certificate under the hand of any executive manager of Standard Bank whose appointment and authority need not to be proved;

1.2.16 “Product Terms and Conditions” means standard terms and conditions for respective products which Standard Bank shall provide to the NMBMM, and which shall apply only to the extent that those Product Terms and Conditions do not conflict with the terms of this Agreement;

1.2.17 “Proposal” means the written response of Standard Bank to the Bid Notice issued by the NMBMM;

1.2.18 “Receiving Party” means the Party to which Confidential Information is disclosed in terms of this Agreement;

1.2.19 “Services” means the banking services that Standard Bank shall render to the NMBMM in terms of this Agreement and which are set out in Annexure “A” to this Agreement;

1.2.20 “Service Levels” means the  service levels for respective Services which Standard Bank shall comply with in rendering the Services to the NMBMM and which are set out in the Bid Notice and the Proposal; 

1.2.21 "Standard Bank” means The Standard Bank of South Africa Limited, (Registration Number 1962/000738/06), a public company duly incorporated with limited liability according to the company laws of the Republic of South Africa and herein represented by Karin Sue Mathebula who is duly authorised thereto;

1.2.22 “VAT” means value added tax at the rates specified in the VAT Act;

1.2.23 “VAT Act” means the Value Added Tax Act number 89 of 1991.

1.3 Any reference in this Agreement to legislation or subordinate legislation is to such legislation or subordinate legislation at the date of signature hereof and as amended and/or re-enacted from time to time.

1.4 Words importing the singular shall include the plural, and vice versa, words importing the masculine gender shall include the feminine and neuter genders, and vice versa, and words importing natural persons shall include legal persons, and vice versa.

1.5 The rule of construction that, in the event of ambiguity, the contract shall be interpreted against the party responsible for the drafting thereof, shall not apply in the interpretation of this Agreement.

1.6 Where any provision of this Agreement requires a Party to perform any act in writing, this requirement will only be satisfied if such performance is made in a written or paper based form. The provisions of the Electronic Communications and Transactions Act 25 of 2002 are expressly excluded from this Agreement.

1.7 Where any term is defined within the context of any particular clause in this Agreement, the term so defined, unless it is clear from the clause in question that the term so defined has limited application to the relevant clause, shall bear the same meaning as ascribed to it for all purposes in terms of this Agreement, notwithstanding that that term has not been defined in this interpretation clause.

1.8 When any number of days is prescribed in this Agreement, same shall be reckoned exclusively of the first and inclusively of the last day.
2. appointment

The NMBMM hereby appoints Standard Bank, which hereby accepts the appointment, to render the Services to the NMBMM on the terms and conditions of this Agreement for the period stated in 3.  

3. duration

This Agreement shall apply for a period of five (5) years calculated from the Effective Date, subject to the rights of prior termination thereof in terms of 17.
4. PRECEDENCE

4.1 The documents listed hereunder form part of this Agreement.

4.2 In the event of any conflict or inconsistency between an annexure and the main body of the Agreement to the extent that the provisions cannot be read together to be consistent, then:

4.2.1 with respect to the scope of the services, the order of precedence for the interpretation thereof shall be:

4.2.1.1 the body of this Agreement;

4.2.1.2 the Proposal;

4.2.1.3 the Bid Invitation; and
4.2.2 with respect to the fees:

4.2.2.1 the Proposal; and

4.2.2.2 the body of this Agreement.

4.2.3 with respect to any other matters, the provisions of the body of the Agreement will prevail.
5. the services

5.1 The Standard Bank shall render the Services to the NMBMM in accordance with the common intention as stated in preamble paragraphs A and B.
5.2 The Standard Bank further agrees to provide:

5.2.1 such additional services as it from time to time offers to its customers, and which are requested in writing by the NMBMM;

5.2.2 other value-added services to NMBMM staff, Small Medium and Micro Enterprises, (SMME's) and customers (where practically possible), including free educational seminars on areas such as budgeting, personal finance, retirement planning, wills and tax quidelines.

5.3 The NMBMM undertakes to duly complete and sign all necessary documents and to do all such procedural things as are reasonably required by the Standard Bank for the purposes of opening of accounts. 
5.4 The NMBMM acknowledges that Standard Bank shall not render the Services to the NMBMM until the NMBMM has duly completed the documents, and complied with all requirements, contemplated in 5.3 above.

6. SERVICE levels

6.1 Standard Bank shall:

6.1.1 Perform the Services in accordance with the Service Levels;
6.1.2 use the appropriate level of skill, care and diligence in performing the Services;
6.1.3 utilise staff that is adequately trained, qualified and skilled to perform the Services;
6.1.4 notify the NMBMM within a reasonable time should Standard Bank be unable to render the Services for any reason whatsoever and will also notify the NMBMM on how such situation will be remedied;
6.1.5 use the proper systems (hardware and software) to provide the Services; and
6.1.6 assume professional and technical responsibility for the performance of the Services, which will be in accordance with recognised professional standards employed by service providers performing work of a comparable nature;
6.1.7 endeavour to constantly improve and enhance the quality of the Services during the course of this Agreement.
6.2 Nothing in this Agreement will be interpreted or construed as creating or establishing the relationship of employer and employee between any employee, or contractor, or agent, of the NMBMM and Standard Bank.
6.3 Where Standard Bank has to render the Services at the NMBMM’s premises, Standard Bank will render the Services at the address/es notified to Standard Bank by the NMBMM in writing. 

7. fees 
7.1 In consideration for the rendering of the Services, the NMBMM shall pay to Standard Bank the Fees as stated in the Proposal.
7.2 The Fees shall be fixed and firm as from the Effective Date until 31 December 2008, subject, however, to any reduction of fees which may be agreed upon in writing by the Parties.
7.3 The Parties acknowledge that the Fees are based on the scope of the Services and the Service Levels as stipulated in the Proposal.  Consequently, any material change in the nature of the Services may result in the Fees being varied. Should the Parties not be able to reach agreement on any amendment to the Services, the Services shall remain as specified in this Agreement, with the Fees as set out in the Proposal being payable.

8. PAYMENT OF FEES 
8.1 The Fees referred to in 7 above shall be deducted by Standard Bank at the end of each month from the Nominated Bank Account. Standard Bank will submit to the NMBMM a detailed invoice substantiating all amounts which are deducted from the nominated bank account, on or before the 10th working day of the month following the month in which the deductions have been made. Standard Bank undertakes that this information will also be available electronically, on request by the NMBMM.
8.2 In the event that Standard Bank is unable to deduct Fees as envisaged in 8.1 above, payment of Invoices shall be as follows:
8.2.1 Payment shall be effected not later than 30 (thirty) days following submission of a correct and original Invoice by Standard Bank to the NMBMM;  
8.2.2 Fees paid later than the date on which they are due and payable shall bear interest at the Prime Rate;
8.2.3 The NMBMM shall make all payments to Standard Bank’s nominated bank account, which shall be notified to the NMBMM in writing from time to time.  
8.2.4 Payment will be effected by cheque or bank transfer.  The NMBMM’s liability towards Standard Bank will be deemed to be met when the cheque is posted or bank transfer being made;  
8.2.5 If a cheque is to be collected, it will be at Standard Bank’s sole risk and risk will pass to Standard Bank upon handing over of the cheque to Standard Bank’s representative; and
8.2.6 All original Invoices must be forwarded to the NMBMM to the address stated in 20.2 below.
8.3 Payments from the NMBMM's bank account may only be released by Standard Bank in accordance with NMBMM's cheques signed by two (2) authorised cheque signatories, or through an electronic transfer facility processed by duly authorised officials of the NMBMM, unless otherwise authorised in writing by the Chief Financial Officer of the NMBMM.
9. WARRANTIES

9.1 The Standard Bank warrants that:

9.1.1  it has the requisite skills, expertise and systems to perform the Services, and that it shall duly perform the services in accordance with the service levels;
9.1.2 it will continuously assist the NMBMM in developing innovative products or solutions and economical methods of transacting that will be beneficial to the NMBMM, either in the form of cost savings or value adding, e.g. Electronic Payment Methods vs Manual Cheque Payment Facilities, etc.;

9.1.3 it will finance projects, approved in writing by the NMBMM and which meet Standard Bank’s requirements for funding charitable and social welfare activities, in the fields of (i) Education, (ii) Entrepreneur or Enterprise Development, and (iii) Support of end-to-end HIV / Aids management, in an amount of R2 000 000.00 (Two Million Rand) per annum, commencing from the year 2007 up until 2009. For clarity, the ultimate decision regarding whether a specific project approved by the NMBMM is financed lies with Standard Bank. This gesture is aiming at creating active, vibrant and sustainable local economies within the NMBMM’s area of jurisdiction.
9.2 The NMBMM acknowledges that the performance of the Services by the Standard Bank are, where appropriate, dependent upon the NMBMM duly supplying the Standard Bank with the necessary correct and complete information which is requested by the Standard Bank in each instance.
9.3 Each Party represents and warrants to the other Party that:
9.3.1 It has the requisite corporate power and authority to enter into the Agreement and to carry out the transactions contemplated by this Agreement; and
9.3.2 It will comply with all laws and regulations applicable for the rendering of the Services as contemplated in this Agreement.
9.4 Except as provided in this Agreement, neither Party makes any other representations or warranties expressed or implied.
10. INDEMNITY
The Standard Bank indemnifies and safeguards the NMBMM against any loss or damage which is suffered by the NMBMM arising from any failure on the part of Standard Bank, its employees or agents, to duly and properly render the Services in terms of this Agreement. This indemnity also extends to all actions, suits, proceedings, claims, demands, costs and expenses whatsoever which may be instituted, brought or sent, or may be incurred or may be payable by the NMBMM or its employees arising out of or in connection with any damage, death or injury caused or alleged to have been caused by or as a result of any act or omission by Standard Bank, its employees or agents, in the due and proper rendering of  the Services in terms of this Agreement.

11. INTELLECTUAL PROPERTY RIGHTS
11.1 All Intellectual Property of Standard Bank, which is used for the rendering of the Services, shall remain the sole property of Standard Bank and/or Standard Bank’s suppliers, where applicable. The NMBMM shall have no right of ownership or entitlement to such Intellectual Property. 
11.2 Standard Bank is responsible for all expenses and other liabilities in regard to Intellectual Property rights in respect of Services rendered by it to the NMBMM and Standard Bank indemnifies the NMBMM against any claims that may arise from the infringement of such rights.
11.3 Standard Bank will at any time furnish, on request, adequate security to the satisfaction of the NMBMM for the payment of all such claims, which may arise, and costs, including attorney and client costs, in cases where proceedings are instituted against the NMBMM in respect of alleged breach of Intellectual Property rights.
11.4 The NMBMM shall, within fourteen (14) days after having received written notification thereof, give written notice thereof to Standard Bank, in respect of all such claims, actions, proceedings or suits alleging infringement or violation. Standard Bank shall be entitled to assume and control the defence thereof, including appeals, and to settle same.  The NMBMM shall furnish Standard Bank with all reasonable assistance, furnish all reasonable information available to the NMBMM and the NMBMM agrees to render reasonable co-operation in order to facilitate the defence and / or settlement of any such claim, action, proceeding or suite.   Standard Bank will reimburse The NMBMM for all reasonable expenses so incurred.
11.5 If the NMBMM is interdicted from using the Intellectual Property  or, in the opinion of Standard Bank is likely to be interdicted,  Standard Bank will, at its expense and its option, either –
11.5.1 replace the affected Service or other item furnished pursuant to this Agreement with a suitable substitute, free of any infringement or violation;
11.5.2 modify it so that it will be free of the infringement or violation; or
11.5.3 procure for the NMBMM a licence or other right to use it.
11.6 If none of the foregoing options are practical, Standard Bank will remove the interdicted Service or item and refund to the NMBMM any amounts paid to Standard Bank, without prejudice to any rights the NMBMM may have.
11.7 No undertaking by Standard Bank under this clause shall extend to any such alleged infringement or violation to the extent that it arises from a modification to the Intellectual Property of Standard Bank, which is implemented by NMBMM without having obtained the written approval of Standard Bank.
12. SAFETY AND SECURITY

12.1 The NMBMM may allow Standard Bank’s employees, or contractors, consultants, or agents, access to the NMBMM’s premises in terms of the NMBMM’s security procedures as amended from time to time.
12.2 Standard Bank agrees to comply with the NMBMM’s security and safety procedures.  Without limiting the generality thereof, Standard Bank will specifically comply with the Occupational Health and Safety Act.
12.3 The NMBMM will be entitled to request Standard Bank to remove any employee, agent, consultant or contractor from its team if the NMBMM is of the opinion that such a person is a security or safety risk or that the conduct of such a person is detrimental to the relationship between the Parties. Standard Bank will remove such a person within the time period stipulated by the NMBMM.  Standard Bank indemnifies the NMBMM against any claims that might arise due to such removal.

13. standard bank PROPERTY IN POSSESSION OF the NMBMM
13.1 Standard Bank’s property supplied to the NMBMM for the execution of this Agreement remains the property of Standard Bank and will be available for inspection by a Standard Bank representative during working hours, upon reasonable notice having been given to the NMBMM. .
13.2 The NMBMM will not be responsible for any loss of or damage to Standard Bank’s property in its possession.

14. CONFIDENTIALITY

14.1 For the purposes of the Agreement, Confidential Information means any and all information, including but not limited to, technical, financial, product and commercial information - disclosed in writing or otherwise by the Disclosing Party to the Receiving Party, whether disclosed in view of the purpose before or after the date of the Agreement and shall be deemed to include all documents and other material (including samples, models and computer software) containing or embodying or based on the Confidential Information (or part thereof) together with all notes, summaries and other material derived therefrom and all copies or reproductions of the foregoing. Such Confidential Information shall not include information:
14.1.1 which is generally available to the public, or which will become generally available to the public other than by breach by the Receiving Party of its obligations hereunder;
14.1.2 which was or is already known to the Receiving Party before it had been or will be disclosed by the Disclosing Party, provided that such information may not reasonably be considered by the Receiving Party as confidential;
14.1.3 which the Receiving Party has received or will receive on a non-confidential basis from any party (including any third party) which is not in breach of an obligation of confidentiality towards the Disclosing Party or any party (including any third party), provided that such information may not reasonably be considered by the Receiving Party as confidential;
14.1.4 which is independently developed by or on behalf of the Receiving Party.
14.2 Either Party shall:
14.2.1 hold the other Party’s Confidential Information in the strictest confidence; 
14.2.2 not make use thereof other than for the performance of its obligations under the Agreement; and 
14.2.3 only release such Confidential Information on a “need to know” basis subject thereto that the persons to whom such Confidential Information is released shall undertake to be bound by the confidentiality obligations contained herein.
14.3 Neither Party shall be entitled to use the name of the other Party in publicity releases or advertising or for other promotional purposes without procuring the prior written approval of the Party concerned.
14.4 The Parties’ obligation in terms of this clause will survive the termination of this Agreement including the termination thereof by the effluxion of time.
14.5 In the case of a release, announcement or document which is required to be given, made or published by law or under the rules of the JSE Securities Exchange South Africa or any other relevant stock exchange, the Party liable so to give, make or publish the same shall give to the other Party as much advance warning thereof as is reasonable in the circumstances together with drafts or a copy thereof as soon as it is at liberty to do so.

15. EXPIRY OF AGREEMENT
Both parties agree that this Agreement officially expires on the 30th June 2012. The NMBMM will embark on the process of appointing a primary banker, in terms of its Supply Chain Management Policy, at least nine (9) months, before the expiry date.
16. TERMINATION

16.1 Notwithstanding anything to the contrary contained in this Agreement, the NMBMM will be entitled to terminate the Agreement upon giving three (3) months written notice to that effect to Standard Bank.

16.2 A Party to this Agreement shall be in default if it:

16.2.1 fails to pay any amount due by it in terms of this Agreement, by the due date, and fails to remedy such breach within 10 (ten) Business Days of written notice to do so; or 
16.2.2 commits a material breach of any provision of this Agreement and fails to remedy such breach within  5 (five) Business Days  written notice to do so; or 
16.2.3 commits an act of insolvency within the ambit of Section 8 of the Insolvency Act, No 24 of 1936, is deemed unable to pay it debts within the ambit of Section 345 of the Companies Act 61 of 1973, or is subject to application by a person other than a  Party for the provisional winding up or judicial management of such Party, or a special resolution is passed for the winding up of such Party;
16.3 If a Party is in default, the aggrieved Party shall be entitled, in addition to all other remedies to which it may be entitled in law or in terms of this Agreement, to terminate this Agreement.
16.4 The termination of this Agreement in terms of 16.2 will not prejudice the rights of a Party to claim damages or to obtain any other relief in respect of any antecedent breach of the terms and conditions of this Agreement prior to such termination.

17. DISPUTE RESOLUTION

17.1 All disputes between the Parties shall, when all efforts to resolve such dispute by negotiation have failed, be referred to the High Court of South Africa (South Eastern Cape Local Division), save if the Parties agree to refer the dispute to arbitration as envisaged in 18.
17.2 Each of the Parties irrevocably waives any objection which it might now or hereafter have to the courts referred to in clause 17.1 being nominated as a forum to hear and determine any suit, action or proceedings and to settle any disputes, which may arise out of or in connection with this Agreement and agrees not to claim that any such court is not a convenient or appropriate forum.  The Parties agree that the process by which any suit, action or proceeding is begun may be served on it by being delivered in connection with any suit, action or proceeding at its registered office for the time being.

17.3 The Party declaring the dispute shall be obliged, prior to referring the matter to the High Court or to arbitration, deliver written notice of at least 5 (five) business days to the other Party giving full details in respect of the alleged disputes to enable the other Party to fully appreciate the nature and extent of the alleged dispute.

18. ARBITRATION

18.1 In the event that the Parties agree in writing to refer a dispute to arbitration, such arbitration shall be held subject to the provisions of this clause:
18.1.1 at Port Elizabeth;
18.1.2 informally;
18.1.3 in accordance with the provisions of the Arbitration Act No. 42 of 1965, as amended by the Commercial Arbitration Rules of the Arbitration Foundation of South Africa ("AFSA") ;
it being the intention that if possible it shall be held and concluded within 21 (twenty one) Business Days after it has been demanded.
18.2 The arbitrator shall be, if the question in issue is:
18.2.1 primarily an accounting matter, an independent accountant agreed upon between the Parties;
18.2.2 primarily a legal matter, a practising Senior Counsel with no less than 10 years standing agreed upon between the Parties;
18.2.3 any other matter, an independent person agreed upon between the Parties.

18.3 If the Parties cannot agree upon a particular arbitrator in terms of 18.2 above within 7 (seven) business days after the arbitration has been demanded, the nomination in terms of 18.2.1, 18.2.2, 18.2.3, as the case may be, shall be made by the Chairperson of the Eastern Cape Society of Advocates within 7 (seven) days after the parties have so failed to agree.

18.4 The Parties irrevocably agree that the decision in these arbitration proceedings:

18.4.1 shall be binding on them,

18.4.2 shall be carried into effect,

18.4.3 shall have right for review;

18.4.4 may be made an order of any Court of competent jurisdiction.

18.4.5 shall not exclude Parties’ right for urgent relief from a Court of competent jurisdiction pending the decision of the arbitrator.

19. NOTICES AND DOMICILIUM
19.1 The Parties choose as their domicilium citandi et executandi (address for purpose of legal proceedings) their respective addresses set out in clause 19.2 below, at which addresses all processes and notices arising out of or in connection with this agreement, its breach or termination may validly be served upon or delivered to the parties.

19.2 For the purpose of this Agreement the parties' domicilium citandi et executandi is-

19.2.1 as regards the NMBMM at:
City Hall

Govan Mbeki Avenue

Port Elizabeth, 6000

or

P.O. Box 116

Port Elizabeth

6000

Attention:  Adv. JG Richards
19.2.2 as regards Standard Bank at:

Standard Bank Centre

5 Simmonds Street

Johannesburg

Attention:  

or at such other physical address, not being a post office box or poste restante, of which the party concerned may notify the other in writing.

19.3 Any other written notices in connection with this agreement shall be addressed:

19.3.1 as regards the NMBMM at:

The Chief Financial Officer
P.O.Box 834

Port Elizabeth, 6000

Attention:  Mr P Van Rooy
Facsimile Number: 041) 506 1222
19.3.2 as regards Standard Bank at:

Corporate and Investment Banking

Standard Bank Centre

3 Simmonds Street

Johannesburg

Attention:  

Facsimile Number:  (011) 636 0240

or at such other address of which the party concerned may notify the other in writing.

19.4 Any notice given in terms of this Agreement shall be in writing and shall -

19.4.1 if delivered by hand be deemed to have been duly received by the addressee on the date of delivery;

19.4.2 if posted by prepaid registered post be deemed to have been received by the addressee on the 8th (eighth) business day following the date of such posting;

19.4.3 if transmitted by facsimile be deemed to have been received by the addressee 1 (one) business d  ay after despatch;

Notwithstanding anything to the contrary contained in this Agreement, a written notice or communication actually received by a Party at its chosen address set out above, shall be an adequate written notice of communication to such Party.

20. JURISDICTION

The Parties irrevocably agree that the High Court of South Africa (South Eastern Cape Local Division) shall have jurisdiction to hear and determine any suit, action or proceeding and to settle any dispute which may arise out of or in connection with the Agreement, including any urgent or interdictory relief, and for such purpose irrevocably submit to the jurisdiction of that Court.

21. NATURE OF RELATIONSHIP

This Agreement does not create a legal partnership (as opposed to a notional partnership relationship as is referred to in preamble paragraph A), joint venture or agency between the Parties and neither Party shall be liable for the debts of the other Party, howsoever incurred.
22. assignment and CESSION

Neither of the Parties shall cede, assign, transfer, charge or in any manner make over this Agreement or any of its rights or obligations hereunder or any part thereof to any other person, firm, company, corporation, association or any other entity whatsoever without the prior written consent of the other Party, which consent shall not be unreasonably withheld.

23. SEVERABILITY

If any clause or term of this Agreement should be invalid, unenforceable or illegal, then the remaining terms and provisions of this Agreement shall be deemed to be severable therefrom and shall continue in full force and effect unless such invalidity, unenforceability or illegality goes to the root of this Agreement.

24. WAIVER

24.1 The waiver (whether expressed or implied) by a Party of any breach of the terms or conditions of this Agreement by the other Party shall not prejudice any remedy of the waiving Party in respect of any continuing or other breach of the terms and conditions hereof.

24.2 No failure, delay, relaxation or indulgence on the part of either Party in exercising any power or right conferred on such Party in terms of this Agreement shall operate as a waiver of such power or right nor shall any single or partial exercise of any such power or right preclude any other or further exercises thereof or the exercise of any other power or right under this Agreement.

24.3 The expiry or termination of this Agreement shall not prejudice the rights of either Party in respect of any antecedent breach or non-performance by the other Party of any of the terms or conditions hereof.

25. MODIFICATION

No amendment, variation or consensual cancellation of this Agreement or any provision or term hereof or of any other document issued or executed pursuant to or in terms of this Agreement and no settlement of any disputes arising under this Agreement and no extension of time, waiver or relaxation or suspension of or agreement not to enforce or to suspend or postpone the enforcement of any of the provisions or terms of this Agreement or of any other document issued pursuant to or in terms of this Agreement shall be binding unless made in accordance with the terms of this Agreement and recorded in a written document signed by the duly authorized representatives of the Parties.

26. APPLICABLE LAW

This Agreement shall be governed exclusively in all respects by and shall be interpreted in accordance with the laws of South Africa.

27. ENTIRE AGREEMENT

The Agreement and the incorporated documents represent the entire Agreement between Standard Bank and the NMBMM, cancelling and taking the place of all prior oral, written or implied agreements between them, with respect to the supply of the Services

SIGNED AT                ON THE                   DAY OF                                          2007
WITNESSES

1.








For and on behalf of

THE STANDARD BANK OF SOUTH AFRICA LIMITED
2.








Duly Authorised

SIGNED AT                    ON THE                DAY OF                                          2007
WITNESSES

1.








For and on behalf of




NELSON MANDELA BAY 


METROPOLITAN MUNICIPALITY
2.








Duly Authorised
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